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Per Curiam On April 5, 2000 a conplaint was filedinthe
United States District Court for the District of Puerto Ri co by el even
i ndividual s all eging that as citizens of the United States residingin
Puerto Rico they are being deprived of the right to vote for the
candi dates to the of fi ces of President and Vi ce-Presi dent of the United
States, a condition which they viewto be a "violation of their
constitutional rightstothe sane privileges andimrunities, treaty
ri ghts, due process and equal protection of thelaws" enjoyed by United
States citizens residing in the States.

Plaintiffs, ineffect, conprisetwo separate groups. The
first i ncludes individual s who have al ways resi ded in Puerto Ri co and
whose cl ai mi s based ontheir allegedright tovote for the nati onal
of fi ces in question because they consider it aright inherent in United
States citizenship. The second group i s conpri sed of forner residents
of states who were eligibletovote during suchresidenceinthe States
but becane i neligibleto do so upontakingresidencyinPuerto R co.
Bot h groups cl ai mentitlenment to vote pursuant to the Constitution of
the United States and pursuant totreaty obligations assuned by t he
Uni ted St ates under the Internati onal Covenant on G vil and Politi cal
Rights, U N.T.S. No. 14668, Vol . 999 (1976) p. 171, ratified, 138 Cong.
Rec. S-4781 (April 2, 1992) ("ICCPR'). In addition, the second group
alsocallsintoquestionthe constitutionality of the Unifornmed and
Overseas Citizens Absent ee Voting Act (NOCAVA), 42 U.S. C. 88 1973ff-
1973ff-6, which allows United States citizens resi di ng outsidethe
United States to vote in federal el ections as absentee votersintheir

| ast state of resi dence. Because Puerto Ricoisincludedw thinthe
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definitionof "United States,” 42 U.S.C. 8§ 1973ff-6(8), residents of
Puerto Rico who woul d otherwi se qualify to vote pursuant to this
statute are disqualified. Thisis clainedto be aviolationof various
constitutional provisions.

Pl aintiffs sought a decl aratory judgnent agai nst the United
States affirmngtheinvalidity of the denial of their allegedright to
vote for the national officesinquestion. Inaddition, they sought an
order requiringthe United States "to take all the necessary steps” to
i mpl erent their all eged right tovote for President and Vi ce-Presi dent.

On June 5, 2000 the United States noved to dism ss the
conpl ai nt claimng, in substance, that the all egations containedinthe
conplaint "are virtually identical to those previously brought by
el even individuals, including [Plaintiff] Igartua in the case of

lgartuade la Rosa, et al. v. United States, C. 91-2506," inwhichthe

District Court (Acosta, J.) dismssed plaintiffs' request for
declaratory andinjunctiverelief for failureto state a cl ai mupon

which relief could be granted. See |lgartua v. United States, 842

F. Supp. 607 (D. P.R 1994), aff'd, 32 F.3d 8, 9 (1st Cir. 1994),
(Lgartual), cert. denied, 514 U. S. 1049 (1995). The United States

alleged that lgartual required di sm ssal of the present acti on under

the principles of res judicata and stare decisis.

Thi s notion was deni ed by the Di strict Court on July 19, 2000

i n an extensi ve opinion, seelgartua v. United States, 107 F. Supp. 2d

140 (D. P.R 2000) ( lgartuall), inwhichit ruledthat the provisions

of the | CCPR were not sel f-executing and thus did not giveriseto

privately enforceabl e rights under United States | aw, and further that
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NOCAVA di d not violate Plaintiffs' constitutional rights. It rul ed,
however, that preventing plaintiffs fromvotingin presidential and
vi ce-presidential elections was unconstitutional.

Thereafter, on July 27, 2000 t he Conmonweal t h of Puerto Ri co
and i ts governor, Pedro Rossell 6, novedtointerveneinthis action, in
ef fect supportingtheclains of Plaintiffs. This intervention was
all owed by the district court on July 28, 2000.

On August 1, 2000 the United States filed its Answer,
al l eging i n def ense substantially the sanme grounds as clainedinits
Motionto D smss, andin addition contending that theissues presented
by plaintiffs raised"political questions outsidethejurisdiction of
the federal courts.”

After several intervening procedural events, on August 29,
2000 the district court entered a Fi nal Qpi nion and Order, essentially
confirmng its July 29 opinion, and entering a Final Judgnent:
(1) Declaring "that the United States Citizensresidingin Puerto R co
have the right tovotein Presidential elections andthat its el ectoral
votes nmust be counted in Congress”;

(2) Concluding "that the Governnent of Puerto Ri co has the obligation
to organi ze t he neans by whichthe United States citizensresidingin
Puerto Ricow Il vote in the upcom ng and subsequent Presidenti al
el ections and to provi de for the appoi ntment of Presidential electors,”
and ordering "t he Governnent of Puerto Ricoto act with all possible
expedi ency to create such nmechani sm" and

(3) Ordering "the Government of Puerto Ricotoinformthe Court of all

devel opnents relatedtoits inplenentation of the Presidential vote
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until the votes are counted pursuant tothe Twel fth Amendnent to t he
Constitution."

On Sept enber 10, 2000 t he Legi sl ature of Puerto Ri co enact ed
Law No. 403 for the purpose of allowing the citizens of the United
States of AnrericadomciledinPuertoR cotovoteintheelectionfor
t he of fi ces of President and Vi ce-President of the United States, and
to establish the procedures and nechani sns to ef fectuate said vote.
This bill was signed into | aw on Septenber 10, 2000 and becane
effective immediately. See Law No. 403 of Septenmber 10, 2000,

On Septenber 11, 2000the United States filedits Notice of
Appeal fromthis Fi nal Judgnment and fromthe Fi nal Opini on and Or der
al so entered by the district court on August 29, 2000, whi ch cont ai ned
provi si ons substantially the same as those in the Final Judgnent.
Neither the Plaintiffs nor the | ntervenor Governnment of Puerto Ri co and
Governor appeal ed.

For the reasons stated herein, we reverse and vacate t he
Fi nal Judgnent and Fi nal Qpi ni on and O der and remand with i nstructi ons
to dism ss the action. See Toren v. Toren, 191 F. 3d 23 (1st Cir.
1999). This court, of course, expresses noopinionwithregardtothe
validity under Puerto Rican |aw of Law No. 403.

I

Inlgartual , a case brought by the sane | ead plaintiff and
| awyer who appears currently before us, this court held with undeni abl e
clarity that the Constitution of the United States does not confer upon
United States citizensresidinginPuertoRi coaright toparticipate

inthe national el ectionfor President and Vi ce-Presi dent. Addressing
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preci sely the argunment presentedtothe district court inthis case,
this court recogni zed that Article Il of the Constitutionexplicitly
provi des that the Presi dent of the United States shall be el ected by

el ectors who are chosenby the States, i n such manner as each state's

| egislature may direct. Seeid. at 9 (citing U S. Const. Art. I, 8§81,
cl. 2). W concluded that Puerto Rico, whichis not a State, may not
designate el ectorstothe electoral college, and therefore that the
residents of Puerto R co have no constitutional right to participatein
t he nati onal el ection of the President and Vi ce-President. Seeid. at
9-10.

Since our decisioninlgartual in 1994, Puerto Ri co has not
becone a State, nor has the United St ates anended t he Constitutionto
allow United States citizens residing in Puerto Rico to vote for
President, as it did for United States citizens residing in the
District of Colunmbia with the Twenty-Third Amendment to the
Constitution. Seeid. at 10. Absent such a change in the status of
Puerto Ri co or an anendnent to t he Constitution of the United States,
our decisioninlgartual controls this case, unless there has been

intervening controlling or conpelling authority. See Gately v.

Massachusetts, 2 F.3d 1221, 1226 (1st Cir. 1993) (" The doctri ne of

stare decisis renderstheruling of lawin acase bindinginfuture
cases before the sanme court or other courts owi ng obedi ence to the

decision.");'see also Wllians v. Ashl and Eng' g Co., 45 F. 3d 588, 592

! The Commonweal th argues that stare decisis is not "an
i nexor abl e command, " particularly inconstitutional cases. But |gartua
I is based on Supreme Court opinions which that court has not
reconsidered and we are not free to do so. And "[e]ven in
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(1st Gir. 1995) ("Inamnulti-panel circuit, newy constituted panels
are, for the nost part, bound by prior panel decisions closely on
poi nt.").

Il

The district court attenpted to distinguishlgartual inits
July 19 opi nion (but not inits Final Opinionand Order) on reasoni ng
that "whilelgartual centeredonPlaintiff'sinability tovote for the
Presi dent and Vi ce Presi dent, the instant case revol ves around t heir
inability to el ect delegatestothe el ectoral college."” lgartuall,
107 F. Supp.2d at 145. This effort at distinguishing lgartua |
obviously fails. Under the Constitution, the appoi ntnent of el ectors
(through t he popul ar vote) is the neans by whi ch t he Presi dent and Vi ce
Presi dent are chosen. U.S. Const., Art. Il, 81, cl. 2; Anend. Xl I.
This court heldinlgartual that thecitizens resident in Puerto Rico
do not have aright tovoteinpresidential elections because Puerto
Rico "is not entitled under Article Il to choose electors for the
President."” |lgartua |, 32 F.3d at 9-10.

There are two exceptions totherulethat earlier decisions
are binding. First, an earlier panel decision "nay be undermn ned by
controlling authority, subsequently announced, such as an opi ni on of
the Suprene Court.” WIlians, 45 F.3d at 592. The second exceptionis
for "thoserelatively rareinstances i nwhich authority that postdates

t he ori gi nal deci sion, although not directly controlling, neverthel ess

constitutional cases, stare decisis carries such persuasive force t hat
[ even t he Suprene Court has] al ways requi red a departure fromprecedent
t o be supported by sone 'special justification.'" D ckerson v. United
States, 120 S. Ct. 2326, 2336 (2000).
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of fers a sound reason for believingthat the former panel, inlight of
fresh devel opnent, woul d change its collective mnd." [d. The
Conmonweal t h argues t hat t hose exceptions are net hereinlight of two

Suprene Court decisions: Ricev. Cayetano, 120 S. Ct. 1044 (Feb. 23,

2000), andU.S. TermLimts v. Thornton, 514 U. S. 770 (1995). Neither

case support the Commonweal th's argunent.

The Court inRice struck down a Hawai i statute that i nposed
race- based voting qualifications based onthe Fifteenth Anendnent’'s
mandat e t hat nei t her the Nati onal Governnent nor the states may deny or
abridge theright tovote on account of race. See Rice, 120 S. Ct. at
1056- 57. This Fifteenth Amendnent ruling on racial voting
classifications does not inpact the reasoninginlgartual that Article
Il governstheright tovoteinpresidential elections. Thereliance

onthe Court's holdinginU.S. TermLimtssimlarlyisinapt. The

Court ruledthat States | ack t he power to i npose qualifications for
of fices of the United States Congress in additionto those set forthin
the Constitution. See 514 U.S. at 818-20. The Court's | anguage
descri bing t he "fundanental principle of our representative denocracy, "
whi ch appellees citeintheir brief, servesto anplify the Court's
hol ding that the states cannot inpose restrictions on federal
el ections, but al so does not alter the Article Il analysis inlgartua
L. Thus, neither case stands for the propositionthat theright to
voteinthe presidential electionis derived fromany source ot her t han
Article Il of the Constitution.

Because lgartual is bindingauthority, the district court

erred in not dismssing the action.
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The j udgnent and order of the District Court isreversed and

vacat ed and the case i sremanded with i nstructi ons that the acti on be
di sm ssed with prejudice.

Concurrence foll ows.
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TORRUELLA, Circuit Judge (Concurring). As |l didinlgartua

I, I jointhe Court's opinioninthis appeal because | believeit to be
technically and, as the |law now stands, legally correct in its
concl usion that the Constitution does not guarantee United States
citizens residinginPuerto Ricotheright tovoteinthe national
Presidential election. | alsoagreewiththe Court's indicationthat
t oday' s deci si on expresses noopinionwithregardto the validity under
Puerto Rico | awof Law 403 of Septenber 10, 2000, which i s t he subject
of separate litigationandwhichl concludeis not properly before us.
| am however, conpelledtowite separately because | can no | onger
remai n silent tothe subjacent question, because fromny perspecti ve,
there are |l arger issues at stake.
l.
Mor e t han 100 years ago, at the concl usi on of the Spani sh-
Anmeri can War of 1898, Puerto Rico was cededto the United St ates by
Spain.? Despitelofty rhetoric at thetime extollingthe virtues of

Aneri can denpcracy, 2 the United States has since exercised al nost

2 See Treaty of Paris, Dec. 10, 1898, United States-Spain,
30 Stat. 1754. Articlel Xof thetreaty reads: "Thecivil rights and
political status of the native inhabitants of theterritories hereby
ceded to the United States shall be determ ned by the Congress.

s For exanpl e, on July 28, 1898, three days after the | andi ng
of American troops at Guani ca, General Nel son A M| es, who commanded
the expeditionary force, proclained:

I n the prosecution of war agai nst t he ki ngdomof Spai n
by t he peopl e of the United States, inthe cause of |iberty,
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unfettered power over Puerto Rico and the nearly 4,000, 000 United
States citizens who currently reside there.* A though persons bornin

Puerto Ricoarecitizens of the United States at birth,%and t hereby

justice and humanity, its mlitary forces have cone to
occupy the island of Porto Rico. They cone bearing the
banner of freedom inspired by noble purposes,

They bring you the fostering arnms of a free peopl e,
whose greatest power isjustice and humanity toall living
within their fold.

They have come not to make war on t he peopl e of the
country, who for centuries have been oppressed; but, onthe
contrary, to bring protection, not only to yoursel ves, but
t o your property, pronote your prosperity and bestowt he
i nmuni ti es and bl essi ngs of our enlightennent and | i beral
institutions and gover nnent

Annual Report of the Maj or General Commandi ng the Arny, Nel son A
Mles, Nov. 5, 1898, Messages., 1898-1899, at 31-32.

It shoul d be noted that, at thetinme of General M1l es' arrival,
and since t he enact nent of the Spani sh Constitution of 1812, Puerto
Ri cans enj oyed Spani sh citi zenship and voti ng representationinthe
Spani sh Parlianent, rights which were confirmedinthe Constitution of
1876 and i n t he Autonom ¢ Charter of 1897. See 1 José Trias Monge,
Hi storia Constitucional de Puerto Rico 34-35 (1983).

4 See U. S. Census Bureau, Population Dv., PR-99-1 Esti nat es
of the Popul ation of Puerto Ri co Minicipios, July 1, 1999, (July 21,
2000) <http://www. census. gov/ popul ati on/ ww/ esti mat es/ puerto
-rico.htm > Thisis alarger popul ationthan 26 of the States and
nor e t han t he conmbi ned popul ati on of Mai ne, New Hanpshi re, and Rhode
| sl and, whi ch together wi th Massachusetts and Puerto Ri co constitute
the First Grcuit. See U S. Census Bureau, Popul ation Div., ST-99-3
St at e Popul ation Esti mates: Annual Tine Series, (Decenber 29, 1999)
<http://ww. census. gov/ popul ati on/ esti mat es/
state/st-99-3.txt>.

5 8 U.S.C. 8 1402 (1999) (governing the citizenship of
persons bornin Puerto Ricoonor after April 11, 1899). The residents
of Puerto Ricowerefirst grantedcitizenshipin1917. See Jones Act
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"owe[] allegiancetothe United States, " Kawakita v. Uni ted States, 343

U S 717, 736 (1952), whileresidinginPuerto Ricothey enjoy fewer
rights thancitizens of the United States that resideinthe fifty

States, see United States v. Verdugo- Urquidez, 494 U S. 259, 268 (1990)

(and cases cited therein), or evenin foreigncountries, see ReidVv.
Covert, 354 U. S. 1(1957). Undoubtedly the nost gl aring evi dence of
this egregious disparity is the fact that they do not el ect a single
voting representative®to afederal governnent that exerci ses al nost
absol ute power over them

Thi s anonmal ous situationarises primarily as aresult of the

deci si ons of the Suprene Court inthelnsul ar Cases, " whi ch est abl i shed

as early as 1901 t he pl enary power of Congress over Puerto Ri co under
the so-called"territorial" clause of the Constitution.® In a series

of narrow y di vi ded deci sions, the Court held that Puerto Ri co was an

(Puerto Rico), 8 5, ch. 145, 39 Stat. 951 (1917).

6 The residents of Puerto Rico do elect a Resident
Conmmi ssi oner to represent their interests before Congress, but that
official's lack of a vote obviously dimnishes his ability to
effectively represent them

! Bal zac v. Porto R co, 258 U S. 298 (1922); Ocanpo v. United
States, 234 U. S. 91 (1914); Dorr v. United States, 195 U S. 138 (1904);
Hawai i v. Mankichi, 190 U. S. 197 (1903); Downes v. Bidwel |, 182 U. S.
244 (1901); Dooley v. United States, 182 U. S. 222 (1901); DeLima v.
Bidwell, 182 U S. 1 (1901).

8 Article 4, section 3, clause 2, of the Constitution states:
"The Congress shall have Power to di spose of and nake al | needful Rul es
and Regul ations respectingthe Territory or other Property bel ongingto
the United States . "
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"unincorporatedterritory,” see lnsul ar Cases, supra note 6, and as a

result part of the United States for some purposes® and not for
ot hers. ® As such, Congress was hel d to have pl enary power over the
i nternal and external affairs of the Island, subject not eventothe
Bi Il of Ri ghts except i nsofar as those guarantees m ght be explicitly

extended to the Island by Congress. See Downes, 182 U. S. at 286.

Bet ween 1898 and 1917, persons residingin Puerto R co were
considered to be citizens of Puerto Ri co! and "national s" of the United
St at es. 2 This condition was changed i n 1917, however, when Congress
granted United States citizenshi pen nasse to the residents of Puerto

R co. ¥ Notw t hstandi ng t hi s appar ent upgr adi ng of the personal status

° See, e.q9., Delima, 182 U S. 1, 200 (1901) (Puerto Rico
part of the United States for custons purposes).

10 See, e.qg., Downes, 182 U S. 244, 287 (1901) ("[T] he I sl and
of PortoRicoisaterritory appurtenant and bel ongingto the United
States, but not a part of the United States"” for revenue purposes).

1 See Foraker Act, 8 7, 31 Stat. 77 (1900) (codified as
anmended at 48 U.S.C. § 733 (1987)).

12 The term"nati onal of the United States" is defined at 8
U S.C §81101(a)(22) tonmean "(A) acitizen of the United States, or
(B) a person who, though not a citizen of the United States, owes
per manent allegiancetothe United States." The only persons currently
hol di ng such status are resi dents of Areri can Sanpba and Swai ns | sl and.

13 See Jones Act (Puerto Rico), 85, ch. 145, 39 Stat. 951
(1917). This statuswasreiteratedinthe Nationality Act of 1940, §
202, ch. 876, 54 Stat. 1139 (1940), i n which Congress explicitly stated
that all persons bornin Puerto Rico autonmatically becane citizens of
the United States, a situation anal ogous to that existingw thinthe
t hen conti guous St at es under t he Fourteenth Amendnent. That provi sion
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of Puerto Rico's residents, the Suprenme Court in 1922 i nBal zac v.
Porto Rico, 258 U. S. 298 (1922), establishedthe inferior nature of the
United States citizenship held by residents of Puerto Rico by
concl udi ng that the Constitution's protection of these newcitizens was
l[imtedtothoserights deened by the Court to be "fundanental ."* Cf.

Yick Wb v. Hopkins, 118 U. S. 356, 370 (1886) (votingis "a fundanental

political right, because [it is] preservative of all rights"); see al so

was repeal ed by the I mm gration and Nationality Act of June 27, 1952,
8403, ch. 477, 66 Stat. 280, and repl aced by t he provi si on nowcodified
at 8 U.S. C. 8§ 1402 (1999) (governing the citizenship of all persons
born in Puerto Rico on or after April 11, 1899).

14 Bal zac involved a claimto trial by jury in a crimnal
prosecution, which the Court concl uded was unavail abl e in Puerto Rico
because trial by jury was not a "fundanental " right. Bal zac, 258 U. S.
at 312-13; cf. Duncan v. Louisiana, 391 U. S. 145, 149 (1968) (hol ding
that "trial by juryincrimnal cases is fundanental tothe Ameri can
schene of justice"). Bal zac has never been reversed and has been cited
approvingly by the Court as recently as 1990. See United States v.
Ver dugo- Ur qui dez, 494 U. S. 259, 268 (1990). In conparison, inReidv.
Covert, 354 U. S 1(1957), the Court refused to extend t he reasoni ng of
the I nsul ar Cases to Anerican civilians abroad who had been convi ct ed
by a court martial for a fel ony offense wi t hout bei ng afforded t he
right toajury trial. Justice Black, witing for a four-Justice
plurality (no opinion of any Justices garnered a mgjority, and only
ei ght Justices participatedinthe case), stated: "[1]n viewof our
heritage and t he hi story of the adopti on of the Constitution andthe
Bill of Rights, it seens peculiarly anonal ous to say that trial before
acivilianjudge and by an i ndependent jury picked fromthe common
citizenry is not afundanmental right." Justice Bl ack went furt her,
rej ecting Bal zac and t he ot her I nsul ar Cases as outdated, seeid. at
14, but concurring Justices Frankfurter and Harl an refused to go so
far, seeid. at 54, 66. Ironically, because the hol di ng of the Court
extends the protection of United States citizenship to a proceedi ng
that took place in England qua the condition of United States
citizenship, this case seens to stand for the propositionthat certain
constitutional rights are inherent in United States citizenship.
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Reynolds v. Sims, 377 U.S. 533, 562 (1964).

1.

Since Bal zac the civil rights of United States citizens
residinginPuertoR co, particularly their national political rights,
have r emai ned dor mant at best, subject tothe vagari es of Congress, and
t he conspi cuous i nattention of the judiciary. The granting of so-

cal | ed "Commonweal t h" status in 1952, % itself an eni gmati c condition?'®

15 See Public Law 600, ch. 446, 64 Stat. 319 (1950) (codified
at 48 U.S.C. § 731(b) (1994)).

16 Even t he term" Commonweal t h," as appliedto Puerto Ri co,
i s meani ngl ess. Massachusetts, Pennsyl vania, and Virginiaare all
entitled"commonweal ths,"” yet Puerto Ricois certainly not equival ent
to themas a political entity. Puerto Rico and the United States
certainly do not forma "Comonweal th of Nations"” nor is their
relationshipinanyway simlar to that of the nations form ng the
"British Coomonwealth.” Infact, theofficial title of "Conmonweal th
of Puerto Rico" isalsoofficiallyin Spanish "Estado Li bre Asoci ado, "
which literally transl ated nmeans "Free Associ ated State." Puerto Rico
is neither free nor a state, and as to being "associ ated” with the
United States, the Suprene Court rul ed | ong ago that "the I sl and of
Porto Ricois aterritory appurtenant and bel onging to the United
States, but not a part of the United States" for some purposes.
Downes, 182 U. S. at 287 (Puerto Ri co not part of the U.S. for revenue
pur poses). But see De Lima, 182 U. S. at 199-200 (Puerto Ri co part of
the U S. for tariff purposes) (stating, ironically, "W are unableto
acquiesceinthis assunptionthat aterritory nmay be at the sane ti ne
bot h forei gn and donestic"). The confusi on does not end wi th t he nane,
as the various courts, including of coursethe Suprene Court and our
own, have contributed much to this condition. See Rodriguez v. Popul ar
Denocratic Party, 457 U.S. 1 (1982); Harris v. Rosario, 446 U. S. 651
(1980); Califano v. Torres, 435 U.S. 1 (1978); Exam ni ng Bd. of Eng'rs
v. Flores, 426 U. S. 572 (1976); Cal ero Tol edo v. Pearson Yacht Leasing
Co., 416 U. S. 663 (1974); Mercado v. Puerto Ri co, 214 F. 3d 34, 40, 44
(1st Gr. 2000); Davila-Pérez v. Lockheed Martin Corp., 202 F. 3d 464
(1st Cir. 2000); Moreno v. United States, 38 F. 3d 1204 (Fed. Cir.
1994); United States v. Sadnchez, 992 F.2d 1143 (11th Cir. 1993);
Trailer Marine Trans. Corp. v. Rivera-Vazquez, 977 F.2d 1, 7 (1st Qrr.
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which nmerely allowed the residents of Puerto Rico limted self-
government, did nothingto correct Puerto Rico's fundanmental condition
of national unenpowernent, enbodi ed nost notably in thelack of voting
representation in the Congress and the ineligibility to vote for
President and Vi ce-President. The United States citizensresidingin
Puerto Ricoto this day continue to have noreal say inthe choice of
t hose who, fromafar, really governthem nor as to the enact nent,

application, and adm ni stration of the nyri ad of federal | aws and

regul ati ons that control al nost every aspect of their daily affairs.

On nuner ous occasi ons si nce 1952 Congress has turned a blind
eye and a deaf ear tothe continuinginequality to whichUnited States
citizens in Puerto Rico are subjected, and a perusal of the
Congr essional Record denonstrates the jeal ousy with whi ch Congress has
guarded its pl enary power over the | sl and. ¥ The courts have supported

this view. See Harris v. Rosario, 446 U. S. 651 (1980); Califanov.

Torres, 389 U S. 1 (1978).
Thisis not atotally unpredicted scenario. As far back as

1901, inthe first of thelnsul ar Cases, De Lima v. Bidwell, 182 U S

1992); United States v. Lopez- Andi no, 831 F. 2d 1164 (1st Cir. 1987);
Cordova v. Si nonpietri I ns. Agency v. Chase Manhatt an Bank, 649 F. 2d 36
(1st Cir. 1981).

1 See Hearings Before the House Comm on Resources on H. R
4751, 106th Cong., (Cct. 4, 2000); Young Bill, H R 856, 105t h Cong.
(1997); Fernés-Murray Bill, H R 5926, 86th Cong. (1959); Aspi nall
Bill, H R 5945, 88th Cong. (1963); Hearings Bef ore House Subcomm on
Territorial Affairs on H R 5945, 88th Cong. (1963).
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at 196-97, the Court expressedits concernw ththe possibility that
Congress mght hold Puerto Rico in linbo indefinitely:

The t heory that a country remains foreignw th
respect tothe tariff | aws until Congress has
acted by enbracingit withinthe Custons uni on,

presupposes that territory may be held
i ndefl nitely by the United States; that it nay be
treated in every particul ar, except for tariff
pur poses, as donesticterritory; that | aws may be
enact ed and enforced by of ficers of the United
States sent there for that purpose; that
i nsurrections may be suppressed, wars carried on,
revenues col | ected, taxes i nposed; in short, that
everyt hi ng may be done whi ch a gover nnment can do
within its own boundaries, and yet that the
territory my still remain a foreign country.
That this state of things may conti nue for years,
for a century even, but that until Congress
enacts otherwise, it still remains a foreign
country. To hold that this can be done as natter
of I awwe deemto be pure judicial |egislation.
We find nowarrant for it inthe Constitution or
inthe powers conferred uponthis court .
(Enphasi s provided).

See al so Downes, 182 U.S. at 379-80 (Harlan, J. dissenting).
The present conundrumcannot be justified or perpetuated
further under the subterfuge of labelingit a"political question.”
Undoubtedly, this situation is "political" in the sense that it
i nvol ves the political rights of a substantial nunber of United States
citizens. It isalso"political" becauseit is onethat should, inthe
nor mal course of things, be resolved by the political process andthe
political branches of government. But inthe final analysis, this

probl emis nonore "political" thanthat presentedto and resol ved by
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t he Supreme Court inBrown v. Board of Education, 347 U. S. 483 (1954),

one that required corrective judicial action even in the face of
| ongst andi ng | egal precedent.*® | nBrown, the Court recogni zed t hat,
astheultimate interpreter and protector of the Constitution, it nust
at tines fill the vacuumcreated by the failure or refusal of the
political branches to protect the civil rights of a distinct and

politically powerless group of United States citizens. See al so United

States v. Carol ene Prods. Co., 304 U S. 144, 152 n. 4 (1938) (fanously

suggesting that "prejudi ce agai nst di screte and i nsul ar m norities nay
be a speci al condition, whichtends seriouslytocurtail the operation
of those political processes ordinarily to berelieduponto protect
mnorities, and. . . may call for a correspondi ngly nore searchi ng
judicial inquiry").

The United States citizens residing in Puerto R co are caught
i nan untenabl e Cat ch-22. The nati onal di senfranchi senment of these
citizens ensures that they will never be abl e, through the political
processes, torectify the denial of their civil rightsinthose very
political processes. This uninterrupted conditionclearly provides
solid basis for judicial intervention at sone point, one for which

there i s resoundi ng precedent. See Brown v. Board of Education, supra.

Inthis 211t h year of the United States Constitution, and

18 See Plessy v. Ferguson, 163 U S. 537 (1896).
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102nd year of United States presence in Puerto Rico, United States
citizenshi p nust nean nore than nerely the freedomto travel to and
fromthe United States. See Bal zac, 258 U. S. at 308. This citizenship
shoul d not, cannot, be devalued to such a |ow scale.

After nore than a century of United St ates possessi on of
Puerto Ri co, there continues to be trenendous debat e over the status of
the Island and the nature of itsrelationshipw ththe United States.
Certainly the citizens of Puerto Rico are divided on the issue, a
condi ti on which has permttedthe federal governnent to externalize
t hi s question. What is established, for thetime being at | east, is
that the federal courts continue to recogni ze t he al nost absol ut e power
of Congresstounilaterally dictatethe affairs of Puerto R co and her
people. Solong as that isthe case, the practicality of the matter is
that Puerto Ricoremains acolonywithlittle prospect of exerting
effective political pressure onthe el ected branches of governnent to
take corrective action.

The contenporary soci ety of United States citizens residing
inPuerto R co hardly deserves col oni al treatnment by the United States,
assum ng that suchtreatnent is ever justified. Puerto R cois honeto
a vibrant intellectual and cultural comrunity which i ncl udes many
i nstitutions of higher education and ot her i ndi ci a of nodern soci ety,
as wel | as a solid econom c foundationwhichis whollyintegratedinto

the National franmework. Most inportantly, its citizens have
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contributedinfull neasure, and at ti nmes beyond, to the def ense of our
Country. 1®
The perpetuation of this col onial conditionruns agai nst the

very principles upon which this Nation was founded. |ndefinite

colonial rule by the United States is not sonething that was

contenpl ated by the Foundi ng Fathers nor authorized per secula

secul orumby the Constitution. See Downes, 182 U. S. at 380 (Harl an,
J., dissenting) ("Theideathat this country may acquireterritories
anywher e upon t he earth, by conquest or treaty, and hol d t hemas nere
col oni es or provinces, --the peopl e i nhabiting themto enjoy only those
ri ghts as Congress chooses to accordto them--is wholly inconsistent
with the spirit and genius, as well as with the words, of the
Constitution."). Andfar frombeing amatter of | ocal concerntothe
United States citizens in Puerto Ricoonly, theinequality to which
these citizens are subjectedis aninjury to every Aneri can, because as
surely as the current situation causes irreparable harmto United

States citizens residing in Puerto Rico, it just as powerfully

19 For exanpl e, nore than 62, 000 Puerto R cans servedin Wrld
War I'l. I n Korea, over 43,000 Puerto R cans served, incl udi ng al nost
40, 000 vol unt eers, and approxi mately 3,540 of themlost their livesin
def ense of the United States, the second hi ghest rate per capita of any
jurisdiction in the Nation. Sone 48,000 Puerto Ricans served in
Vi et nam approxi mately 270 were kil | ed and nore t han 3, 000 wounded.
Puerto Ricans also served in Wrld War | and in every significant
United States conflict since Vietnam includingthe Persian Gul f War.
See Lance Aiver, Puerto R co's Overl ooked Veterans, P. R Heral d ( Nov.
11, 1999), available online at <http://ww. puertorico-herald. org>.
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denigrates the entire Nation and the Constitution.

Al t hough this is not the case, nor perhapsthetine, for a
federal court totake renedial actionto correct what is a patently
intolerable situation, itistineto serve notice uponthe political
branches of governnment that it i s incunbent uponthem inthefirst
i nstance, to take appropriate steps to correct what anmounts to an
out rageous di sregard for the rights of a substantial segnent of its
citizenry. Afailureto do so countenances corrective judicial action.

See Brown v. Board of Education, supra. It may be that the federal

courtswill berequiredto take extraordi nary nmeasures as necessary to
pr ot ect discrete groups "conpl etely under t he soverei gnty and dom ni on

of the United States." Cherokee Nation v. Georgia, 30 U.S. 1, 17

(1831) (Marshall, C. J.).

M/ concurrence in today' s deci si on, of course, indicates that
| do not consider this the appropri ate case for such intervention,
| argely because the particular issue of the presidential vote is
governed by explicit | anguage i nthe Constitution providingfor the

el ecti on of the Presi dent and Vi ce-Presi dent by the States, rather than

by i ndi vi dual citizens. But |, for one, amof the viewthat ny vote

today is not equivalent to a carte bl anche.
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